
Colombia: Court ruling that limits local power will help extractives sector 

Event: The Constitutional Court on October 11 ruled that popular votes held by local
municipalities or regions do not have veto power over extractive projects. 

Significance: This ruling is important as a series of popular consultations since 2016 have voted
to suspend or cancel extractives projects, discouraging both current and potential investors.
However, while the ruling should encourage more companies to invest in the sector, social
unrest around extractives projects may increase now that an electoral outlet for popular
opposition has been closed. 

Analysis: The Constitutional Court's ruling comes in response to a wave of popular
consultations launched by local groups and largely directed against mining and oil and gas
projects. These consultations were supported by a series of earlier rulings that found in favour of
the binding effect of such local votes, culminating in the Court’s decision in May 2016 to overturn
the provision in the 2001 mining code that prevented regional authorities from blocking mining
activity taking place in their regions. 

The consultations reflect local concerns about two main factors: the allocation of revenues from
extractives projects and the impact of their operations on agricultural land. The ruling on October
11, which reflects a swing back in favour of the national prerogative over local concerns, follows
a number of complaints from extractives companies about the lack of contract certainty created
by empowering local constituencies. President Ivan Duque, who took office in August, pledged
during his election campaign to clarify the situation while stressing his intent to encourage
greater foreign investment into the extractives sector. 

In 2017, a popular consultation in Cajamarca voted to stop mining at AngloGold Ashanti's La
Colosa mine because of long-running concerns about its environmental impact and alleged
insufficient consultation with local communities. The success of this popular consultation
emboldened other local communities to schedule similar votes, most of which involved mining or
oil and gas projects as these tend to be the most controversial.  

Approximately 158 votes are now in the process of being held across 135 municipalities, with
nine having been held so far. Given the Constitutional Court's ruling, these votes may now be
cancelled, since they will have no legal standing.  

This is good news for extractive companies, which will feel more confident about going ahead
with investment plans in a stable contract environment. However, the ruling does not entirely
eliminate investment risk as it is likely to be subject to multiple legal challenges from both regions
and municipalities. Some regions may argue that it infringes on their constitutional right to make
decisions about investments in their regions, while others may argue that it directly contradicts
the Court’s earlier rulings.  

This legal process may take as long as a year. In the meantime, some local municipalities may
choose to continue holding popular votes as a means of maintaining pressure on companies and
demonstrating their opposition to extractives projects in their regions. In addition, the ruling
specified that the legislature must now legislate to ensure that local communities and groups are
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adequately consulted during initial evaluations of a project's feasibility. 

At present, prior consultation is only legally required in certain circumstances, such as when a
project is proposed in territory formally belonging to indigenous groups. This right to Free, Prior
and Informed Consultation (FPIC) is enshrined in Convention 169 of the International Labour
Organization, which has been ratified by Colombia. Beyond these FPIC requirements, prior
consultation is not always a formal part of the project permitting process, although most
companies engage in community and regional consultations in order to gain buy-in for their
proposals and mitigate potential social protests.  

As part of removing the veto power of local communities, the Court has told the Congress that it
must ensure that an adequate consolation process is in place as part of a project’s feasibility
study.  

Following the elections earlier this summer, the Congress is now dominated by Duque's
Democratic Change and its centre-right allies. This grouping will to minimise the mandatory
aspects of these formal consultation requirements in order to reduce the burden on companies
looking to invest in new projects. Since taking office in August, Duque has emphasised his
determination to increase foreign investment and has focused on reducing red tape as a means
of stimulating investor interest. However, debate in the legislature over this issue is likely to be
prolonged and will add to short-term uncertainty over the exact legal rights and responsibilities of
extractive companies. 

Despite potential legal challenges and delays, the Constitutional Court ruling is generally positive
for investors, as it signals a reversal of the trend towards regional vetoes over extractives. The
regions cannot be completely cut out of the regulatory process for both constitutional and
political reasons, but rebalancing it in favour of the national government increases the likelihood
that projects will be approved and will go ahead.  

However, neither the courts nor Congress can legislate against the potential for social protest
and activism sparked by the perceived removal of local influence over project approval.
Regardless of the legal ruling, local opposition to projects will continue to pose challenges for
investors, providing a strong incentive to carry out extensive consultations whether they are
legally required or not. 

Looking ahead: The Court requires the nationwide rollout of an enhanced consultation process
in an effort to achieve local buy-in before extractives projects are approved at the national level.
The scope of this enhanced process will now be the subject of discussion by the new Duque
administration, as well as regional and industry partners. However, the aim will be to force
mining firms to work harder to win over local populations while giving them greater protection
from protests once a project has been officially approved. 
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